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ARTICLE

LANGUAGE RIGHTS IN INTERNATIONAL LAW:
WHY THE PHOENIX IS STILL IN THE ASHES
Lauri Malksoo"

The life of the law is the struggle, the struggle of the nations,
of the state authority, of the social groups, of the individuals.

... All rights, both the rights of a people and of an individual,

presuppose the permanent readiness for their affirmation.'
Rudolf von Ihering
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I. INTRODUCTION

The concept of language rights as human rights belonging to everyone
has recently emerged in the literature of international law.' Since the
official languages embraced by governments are usually the languages of
the majority population, and the languages of the majority populations are
protected and advanced by the governments, the language rights of
minorities has become the most topical issue of international language (or
linguistic) rights. However, language rights in international law should not
without any further reflection be equated with the problem of minority
rights. For example, it has been proposed in the literature that the right to
learn foreign languages - a right that does not depend on belonging to a
minority - should be granted by international human rights instruments.3
However, these and other proposals also demonstrate that the exact
meaning and scope of the very concept of language rights is elusive.
The author feels that the starting point for the discussion of language
rights as human rights should not be restricted to the concept of minority
rights only. Therefore, for the purposes of this article, I will depart from
the following concept of language rights as human rights: language rights
are human rights norms and standards that are related to one's use of his
or her mother tongue and that are universally applicable, regardless of
whether one belongs to the linguistic majority or minority within a certain
country.

Currently, in the body of norms of international law, the concept of
language rights is in an embryonic stage only. The main universally
applicable norm of treaty law, Article 27 of the Covenant of Civil and
Political Rights (CCPR), foresees only that individuals belonging to a
minority "shall not be denied the right to speak their language." 4 Another
universal norm - the prohibition of discrimination on the basis of
2. See Rainer Enrique Hamel, Linguistic Human Rights FromaSociolinguisticPerspective,
127 INT'L J. SOC. OF LANGUAGE 6 (1997).
3.

TovE SKUTNABB-KANGAS, LANGUAGE, LITERACY AND MINORITIES. A MINORITY RIGHTS

GROUP REPORT 30 (1990).

4. Covenant of Civil and Political Rights, Dec. 16, 1966, art. 27, 999 U.N.T.S. 171
[hereinafter CPR].
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language - constitutes a basic and perhaps not far-reaching right in
practice. Currently, States are not obliged by international human rights
law to provide education in minority languages, and the administrative
services and judiciary system may use the official language only when the
respective State so desires. A single exception to this general rule is the
right of accused persons to be informed of charges against them in a
language they can understand and to use their mother tongue when they do
not know the official language sufficiently to understand what they are
being charged with.5 As the UN Human Rights Committee decided in the
Breton Cases,6 the accused persons do not, under the CCPR, have the right
to use their mother language in the proceedings when they understand and
speak the official language. The right to use the freely chosen language in
the private (for example commercial) sphere is also a right that is
guaranteed under international human rights instruments.7 In this line, the
Human Rights Committee found in Ballantyne et al. v. Canada' that the
language law of Quebec, which forbade bilingual commercial shop signs,
violated international law standards.
Although international law does therefore recognize a minimum
standard of language rights, most scholars have deemed the current level
of protection to be unsatisfactory. Especially with respect to the rights of
minorities, the leading scholars hope that (to use the expression of Patrick
Thornberry) there might be a "phoenix in the ashes," and that States will
start to pay more attention to the international protection of minorities.9
Currently, the phoenix has not yet risen from the ashes. Pessimistically,
we might even doubt whether the phoenix will rise at all. Especially in

5. Id. Art. 14, para. 3(f); HEINz KLoss, GRuNDFRAGEN DER ETHNOPOLITIK IM 20.
JAHRHUNDERT. DME SPRACHGEMEINSCHAFTEN ZWISCHEN RECHT uND GEWALT [Fundamental

Questions of Ethnic Policy in 20th Century. Linguistic Communities Between Law and Violence]
133 (1969); see also Mala Tabory, Language Rights as Human Rights, 10 IsRAEL Y.B. ON HUM.
RTS. 167, 208 (1980).
6. See Communication no. 219/1986, Dominique Guesdon v. France,Report of the Human
Rights Committee, Vol. II, U.N. GAOR, 45th Sess., Suppl. no. 40 A/45/40, at 61-68 (1986); see
also Communication no. 321/1987, Yves Cadoret and Herve le Bihan v. France, Report of the
Hum. Rts. Committee, U.N. GAOR, 46th Sixth Session, Supplement no. 40 (A/46/40), pp. 219-25;
Herv Barzhig v. France,pp. 226-66; MK v. France,UN GAOR, Vol. I, 45th Session, Appendix
X at 127, UN Document A/45/40 (1990).
7. See CCPR, supra note 4, art. 27; FERNAND DE VARENNES, LANGUAGE, MINORMES AND
HUMAN RIGHTS 44 (1996).

8. See Communications nos. 359/1989 and 385/1989, John Ballantyne,ElizabethDavidson
and Gordon Mclnture v. Canada, Report of the Human Rights Committee, Part II, UN Doc.
A/48/40 at 91-109, (1 Nov. 1993).
9. See Patrick Thomberry, Is There a Phoenixin the Ashes: InternationalLawandMinority
Rights, 15 TEXAs INT'L L.J. 421, 421 (1980).
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respect to language rights, it seems that at such a primitive level of
protection, language rights cannot be described as a universally protected
human right. Lack of protection for language rights can be seen in that no
single human rights treaty uses the terms linguistic or language rights.'"
Further, states have failed to support the appeal to create a "Charter of
Linguistic Rights," which would, inter alia, contain everyone's right to
address the official state authorities in his/her mother tongue."
One reason for the gap between scientific proposals and the lack of
development of language rights is an unclarity about some fundamental
aspects of language rights. The main purpose of this article is to discuss
these issues and find out why the concept of language rights as part of
international human rights law is such an undeveloped one. This article
also explores approaches taken by the Human Rights Committee and in the
recent conventions, the European Charter for Regional or Minority
Languages and the Framework Convention of the Council of Europe for
the Protection of National Minorities. The analysis leads to the suggestion
that for the further development of language rights, these rights must be
recognized not only as individual rights, but also as group rights. However,
it is doubtful whether international law can or should go very far with
trying to set highly regulated standards on complex linguistic situations.
II. THE COMPETING PURPOSES TO BE ACHIEVED
WITH LANGUAGE RIGHTS IN INTERNATIONAL LAW

One of the most important and neglected steps in decision is
clarification of goals. Frequently, goals are treated either as
self-evident (when they are not) or at such a high level of
abstraction as to be largely meaningless, or multiple goals
are automatically assumed to be consistent (when the real
issue may be the choice among goals).
John Norton Moore 12
There is no agreement among States or within the scholarly community
about the reasons why the protection of languages and/or their native

10. See Tabory, supra note 5, at 173.
11. In 1987, at an international seminar in Brazil, co-organized by UNESCO, a Declaration
of Recife was adopted that contains the appeal to such universal approach. See SKUTNABBKANGAS, supra note 3, at 29.
12. Professor Moore wrote this in another context. See John Norton Moore, A ForeignPolicy
for the Oceans, The Oceans and United States Foreign Policy 1, Oceans Policy Study No. 4, at 1

(1978).
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speakers should be a concern for international law. A consensus about the
policy of law is necessary for the creation of every advanced human right.
For example, the right to be free from torture protects the corporal
integrity and dignity of human beings and, consequently, corresponds to
the demands of humanity. The right to be free from discrimination - as
it is protected by international instruments - has its origins in the
principle of equality, etc. But it is not so clear why there is a need to
recognize the language rights or what general purpose it should serve..
There are, however, three widespread and partly contradictory concepts
about the goals to be achieved with language rights in international law.
In the following, the author explores these three approaches in detail.
A. Language Rights as a Toolfor
PreservingPeace andSecurity
The underlying idea of the first approach is that prohibiting individuals
or groups from speaking their native language can contribute to ethnic
conflicts, de-stabilize multiethnic countries and threaten the peace and
security in the world. The "motto" for the first approach may be found in
the 1992 UN Declaration on the Rights of Persons Belonging to National
or Ethnic, Religious and Linguistic Minorities: "[Considering that] the
promotion and protection of the rights of persons belonging to national or
ethnic, religious and linguistic minorities contribute to the political and
social stability of States in which they live.... .""
When the language of a minority is threatened or prohibited, that
minority will feel suppressed and start to revolt. This theory equates the
problem of the language rights in international law with the rights of the
minorities, in particularly their linguistic rights. The goal behind this
approach is to achieve peace and security. Granting linguistic rights for the
minorities may help to avoid the escalation of ethnic conflicts. Language
rights (and other minority rights) is part of the price that multilingual
States have to pay for their territorial integrity.
Such an approach was reflected in the minority protection regime of the
League of Nations. This regime was based on the following elements:
special minorities treaties binding Poland, the Serbo-Croat-Slovene State,
13. Spiliopoulou Akermark writes in this context that the GA "presents here minorities as
a potential threat to the stability of the state." ATHANASIA SPILIOPOULOU AKERMARK,

182(1997). On the other hand,
one has come to the conclusion that the 1992 Declaration still gives preference to individual rights
over the collective rights. See RAINERHOFMANN, MmDERHErrENSCHUTZ INEUROPA. VOLKER-UND
JUSTIFICATIONS OF MINORITY PROTECTION ININTERNATIONAL LAW

LAGE IM OBERBLICK [Minority Protection in Europe. The Situation of
Internationaland State Law in Overview] 24 (1995).
STAATSRECHTLICHE

Published by UF Law Scholarship Repository, 1999

5

Florida Journal ofFLORIDA
International
Law, Vol. 12, Iss. 3 [1999], Art. 2
JOURNAL OF INTERNATIONAL LAW

[Vol. 12

Romania, Greece and Czechoslovakia; special minorities clauses in the
treaties of peace with Austria, Bulgaria, Hungary and Turkey; five general
declarations on their admission to the League of Nations by Albania,
Lithuania, Latvia, Estonia and Iraq; a special declaration made by Finland
in relation to the Aaland Islands; treaties relating to the territories of
Danzig, Upper Silesia and Memel. 4 The minorities treaty with Poland
served as a model for the other minorities instruments. Individuals
belonging to linguistic minorities were to enjoy the same treatment, in law
and in fact, as other nationals in the State. They even had a right to
establish schools at their own expense and use their own language. The
minorities treaty with Poland also foresaw that in districts with substantial
numbers of non-Polish-speaking nationals, adequate facilities were to be
provided by the government to ensure primary instruction in their own
language, although the government could make the learning of Polish in
such schools mandatory."
In its Minority Schools in Albania decision, the Permanent Court of
International Justice (PCIJ) established that the underlying ideas of the
minority treaties were twofold: to permit minorities to live "peaceably"
alongside the rest of the population of a State and second, to preserve the
separate identity of the minorities.16 The political context of the minority
treaties indicates, however, that the aspect of "peaceable" was the central
underlying concern. The political leaders at the time were concerned about
the possibility of political unrest in newly emerged Central and Eastern
European States that would have occurred if the rights of the minorities
had been dishonored. 7 This also explains the greatest failure of pre-World
War II minority rights standards: they applied only to the vanquished or
newly emerged states. The victors of the Great War were not ready to
accept the same minority rights within their own countries.' The proposal
of the Lithuanian delegate Galvanauskas for the creation of a universally

14. See Tabory, supra note 5, at 168-73; see also Thomberry, supra note 9, at 429-30.
15. Thornberry, supra note 9, at 431-32.
16. In the view of the Court, there were two tools for reaching these goals- perfect equality
and providing means for the preservation of the peculiarities, traditions and characteristics of the
protected groups. See Minority Schools in Albania, 1935 P.C.I.J. (ser. A/B) No. 64 (Apr.6). The
PCIJ held that Albania violated the non-discrimination standard when its government decided to
close the minority schools with Greek as the main language of instruction.
17. It is fair to point out, however, that the minority rights guarantees had to outweigh the
unwillingness of the leading Western statesmen to honor the principle of self-determination in all
instances, especially with respect to people who were deemed to be responsible for the First World
War, like Germans or Hungarians.
18. FLORENCE BENOIT-ROHMER, THE MINORITY QUESTION IN EUROPE: TOWARDS A

COHERENT SYSTEM OF PROTECnON FOR NATIONAL MINOJTIES 11 (1996).
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applicable instrument for minority protection was rejected.' 9 The concern
about minority protection at this time was not in fact about protection of
minorities as such, but incompletely understood security concerns.
However, the experience of international minority protection of the League
of Nations period demonstrates that to use international law for the
"reconciliation" of majorities and minorities in the newly emerged States
of Central and Eastern Europe was by far not an easy task.
The minority protection treaties guaranteed certain linguistic rights for
the minorities, primarily the right to non-discriminatory treatment and the
right to establish their own educational institutions.2" Theodor Veiter has
correctly pointed out that the minority treaties of the League of Nations era
were meant to protect individuals within the ethnic groups and not ethnic
groups as such.2 However, as far as the treaties related to certain
countries and certain minorities, they de facto made the impression of
protecting the individuals of a certain ethnic group collectively. Linguistic
rights were implicitly endowed to the minority as a group.
Notwithstanding the best intentions, such measures helped to create a
climate of rivalry between the majorities and the minorities. At the dawn
of the World War II, it appeared that the international legal protection of
the minorities in Central and Eastern Europe had a reverse effect: instead
of enhancing the security, those measure in a way threatened and damaged
security.
There is no simple answer to the question whether the pre-World War
II minority protection system had a negative impact on the escalation of
World War II. It is well known that Hitler used problems with German
minorities in Sudetenland and Poland as a pretext for his aggressions. The
counter-argument against this thesis may well be that had there not been
any legal protection of the minorities at all, the conflict might have
escalated even earlier. However, it is clear that the minority protection
system failed to prevent the conflict.22

19. See ERICH H. PIRCHER, DER VERTRAGLICHE SCHuTZ ETHNISCHER, SPRACHLICHER UND
RELIGIOSER MINDERHEITEN [The TreatyProtectionofEthnic, LinguisticandReligious Minorities]

64(1979).
20. See Thornberry, supra note 9, at 431.
21. Theodor Veiter, Neueste Entwicldungen auf dem Gebiet des Internationalen
Volksgruppenrechtsund des Schutzes EthnischerMinderheiten [Newest Developments in the Field
of the International Law of Ethnic Groups and of the Protection of Ethnic Minorities], in
FORTSCHRITr IM BEWUBTSEIN DER GRUND-UND MENSCHENRECHTE. FESTSCHRIFT FOR FELIX

ERMACORA 415, 419 (Manfred Nowak et al. eds., 1988).
22. But see Geza Herczegh, Discussion at an International Conference in Rovanierni
(Finland), in LINGuISTIc RIGHTS OF MINORITIES 125 (Frank Horn ed., 1994).
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For this reason, it was rejected as a model, and omitted from the UN
Charter system after the end of the World War 11.23 One leading statesman
even declared at the San Francisco Conference: "What the world needs
now is not the protectionfor minorities, but protectionfrom minorities. 24
After World War II, the States took the "ostrich" approach to minority
problems and tacitly accepted that the situation of the minorities is not for
the international law to regulate. When the States finally recognized a
universal norm of the minority protection in Article 27 of the 1966
Covenant of Civil and Political Rights, they only accepted negative
obligations ("not to do anything against") towards the minorities. 25 It
seems that one of the reasons for such a cautious approach was doubt as
to whether international peace and security can be safeguarded by farreaching minority rights in international law. States were still not sure
whether it was true that "granting linguistic rights to minorities reduce[d]
26
conflict potential, rather than creat[ed] it."
To avoid this problem, to reduce rather than create conflict, and to
promote the protection of the rights of the minority language speakers, the
recognition of rights needs to be balanced by certain duties or
obligations. 2' For example: if the minority would be granted extensive
linguistic autonomy, such as the right for secondary education in a
minority language at State-sponsored schools or the right for civil
litigation in the minority language in the courts, should not the minority
also have certain linguistic obligations toward the majority language
speakers? If the minority language speakers can always use their own yet
non-official language when dealing with the State authorities, they may
not feel the need to learn the majority language any more, and the unity of
the State will be endangered. When there is no leading or uniting
language, the country may become deeply divided linguistically, as seems
to be the case today in Belgium with its separate Flemish and French
parts.28 The capital Brussels is legally bilingual. When security and

23. See Tabory, supra note 5, at 221.
24. Jan Helgesen, in LINGuISTIC RIGHTS OF MINoRrrsEs, supra note 22, at 36 [emphasis

added].
25. See CCPR, supra note 4, art. 27.
26. TOE SKUTNABB-KANGAS, ET AL., LINGUISTIC HUMAN RIGHTS: OVERCOMING
LINGUISTIC DISCRIMINATION 8 (1994).
27. This point has beenjustifiably raised by Mati Hint, in LiNGUISTICRIGHTSOFMINORIT[Es,
supra note 22, at 360.
28. See Marc Verlot, From Combating Educational Underachievement to NonDiscrimination: Changes in Flemish EducationalPolicy, in Human Rights and the Minorities in

the New EuropeanDemocracies:EducationalandCulturalAspests.Report on the Workshop Held
at Lohusalu (Estonia) on 20-23 October 1994, 116 (Cdsar Birzea ed.) [hereinafter Birzea].
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conflict management are the goals of international linguistic protection,
the obligation to learn the uniting majority language should correspond to
the State's obligation to grant extensive language rights for the minorities
in education and administration. This idea is inter alia supported by
Article 4(4) of the 1992 UN Declaration on the Rights of Persons
Belonging to National, Ethnic, Religious or Linguistic Minorities, which
seems to indicate that minority members must learn about the majority
culture, including its language.2 9
Whatever the goals of the linguistic protection of the minorities are,
these goals must find a peaceful modus vivendi with another legitimate
goal of international law - the protection of the territorial integrity and
political unity of States. As this is the reverse side of the coin, there is a
need to analyze whether and how advanced minority language rights
influence or possibly threaten such integrity and unity. In this context, it
becomes evident that the language rights ofthe minority language speakers
cannot be seen in isolation from other minority rights. Often the denial of
minority rights goes together with linguistic suppression, and the denial of
basic linguistic rights reflects more pervasive political repression. The case
of the Kurdish minority in Turkey is illustrative: until recently, it was
prohibited by law to speak Kurdish in public.3" Also, one significant
element in the dissolution of Yugoslavia was the refusal of Belgrade to
accept the cultural demands of minorities such as the Slovenes and the
Kosovar Albanians. 3'
The basic linguistic rights of minorities should be protected not only
for the sake ofjustice, but also for the maintenance of peace and security.
The need for security considerations has been demonstrated by the
example of Moldova where the Russian speaking minority has created a
quasi-independent Trans-Dnyestr Republic. One of the main reasons for
this separatist movement has been the controversy about the status of
Russian in Moldova.
Of course, in many circumstances the opposite of repression - active
encouragement of minority identity and rights - can also have separatist
consequences.32 The truth seems to be that both the denial of linguistic
rights to the minorities and active encouragement of their separate

29. See AKERMAPK,supra note 13, at 187.
30. See Tove Skutnabb-Kangas & Sertaq Bucak, Killing a Mother Tongue -How the Kurds
Are Deprivedof LinguisticHuman Rights, in SKUTNABB-KANGAS, supra note 26, at 34; see also
DE VARENNES, supra note 7, at 49.
31. SKUTNABB-KANGAS, supra note 26, at 5.
32. This at least has been the argument presented by many states. See BENOIT-RORMER,
supra note 18, at 16.
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identities may threaten the sovereignty of the respective States. The
question, thus, is how to find the "middle way" that would satisfy both
legitimate and partly contradictory concerns. The main answer so far has
been to avoid universal prescriptions at an advanced level and try to find
fair and peaceful solutions for concrete circumstances an "ad hoc basis."
B. Language Rightsfor the Promotionof
Fair Treatment of Individuals
(IndividualJustice)
Individual fairness is the departure point of the second approach to the
goals of language rights. This approach sees justice for individuals in the
center of the need to protect the minority languages. It does not necessarily
contradict or conflict with the first approach - peace and security.
However, this approach stresses that notwithstanding the possibility for
conflicts between the majorities and minorities, it would be unjust to deny
the right to use the native language of the individuals who live compactly
together in a certain territory. This way of thinking puts the individual
rather than the minority as a whole in the spotlight of international
protection.33 In order to achieve justice, the individual must be granted
certain linguistic rights, prerogatives and guarantees. After World War II,
the common thinking seems to have been that the linguistic rights could
only be protected through individual human rights. The most important
treaty that reflects this attitude, Article 27 of the Covenant of Civil and
Political Rights (CCPR), "In those States in which ethnic, religious or
linguistic minorities exist, persons belonging to such minorities shall not
be denied the right, in community with the other members of their group,
to enjoy their own culture, to profess and practice their own religion, or to
use their own language., 34 Thus, the rights guaranteed by Article 27 are
not available to minorities as such but rather to "persons belonging to such
minorities."35
It is a debatable question as to what linguistic rights and prerogatives
in concreto should be granted to individuals in order to see "justice done."
The main human right that must be secured is the prohibition of
discrimination on the basis of language.36 Moreover, the analysis of Article

33. PIRCHER, supra note 19, at 223.
34. CCPR, supranote 4, art. 27.
35. MANFRED NOWAK, U.N. CONVENTION ON CIVIL AND POLITICAL RIGHTS: CCPR
COMMENTARY 495 (1993).
36. See Karl Joseph Partsch, DiscriminationAgainstIndividualsand Groups,ENCYCLOPEDIA
OF PUBLIC INTERNATIONAL LAW, VOL. i, at 1079, 1082 (Rudolph Bernhardt ed., 1992).
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2737 indicates that under the CCPR, as a primary linguistic right, the
speakers of minority languages can freely use their language both in
private and in public among family members, at home and on the street,
in names, in letters, telegrams and telephone conversations.3 8 Individuals
can also use their language in newspapers and books, cinemas, and private
media enterprises.39 They have the right to use their language in the private
economic field as a language of communication at work, and as a language
of commercial signs, etc. In the cultural field, individuals have the right to
use their language at meetings.4 °
. The famous German professor of linguistic rights Heinz Kloss has
distinguished between tolerance-oriented and promotion-oriented
linguistic rights (duldende und fordernde Sprachenrechte).4" The
distinction is that States are, at the current development of international
law, only obliged to guarantee the tolerance-oriented language rights of the
individuals.42 Some authors have even argued that the norms of the CCPR
obligate the States to take a promotion-oriented approach towards the
linguistic rights of the speakers of the minority languages.43 It has been
stated that as minority languages are initially in a weaker position, they
have to be tolerated and also promoted. The goal is to achieve not only
nominal but also real equality of people who speak different native
languages. Indeed, it would be unsatisfactory to allow only private, i.e.,
non-governmental, schools to instruct in a minority language. It is correct
to conclude that some State support in the matter of education is necessary

37. On the drafting history of Art. 27, see, e.g. MARC J. BossuT, GUIDE TO THE "TRAVAUX
PRPARATOIRES" OF THE INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS

38. See KLOSS, supra note 5, at 132; see also RENATE

493 (1987).

OXENKNECHT, DER ScHUTZ

ETHNISCHER, RELIGIOSER UND SPRACHLICHER MINDERHEITEN IN ART. 27 DES INTERNATIONALEN

PAKTES OBER BORGERLICHE UND POLITISCHE RECHTE VOM 16. DEZEMBER 1966 [The Protection
ofEthnic, Religious andLinguistic Minoritiesin Art. 27 ofthe InternationalCovenant on Civil and
PoliticalRights of December 16, 1966] 136-87 (1988); Kay Hailbronner, The Legal Status of
Population Groups in a MultinationalState Under PublicInternationalLaw, 20 ISRAEL Y.B. ON
HUM. RTs. 127, 143-46 (1990); Symeon Karagiannis, La protectiondes langues minoritairesau
titre de Particle 27 du Pacte International Relatif aux Droits Civils et Politiques, Revue
Trimestrielle des Droits de I' Homme 195 (1994).
39. See KLOSS, supra note 5, at 132.

40. Id.
41. Id. at 133.
42. See Louis B. Sohn, Rights of Minorities, in The International Bill of Rights in THE
COVENANT ON CIVIL AND POLmCAL RIGHTS 270, 286-87 (Louis Henkin ed., 1981).
43.

FRANCESCO CAPOTORTI, STUDY ON THE RIGHTS OF PERSONS BELONGING TO ETHNIC,

RELIGIOUS AND LINGUISTIC MINORITIES, UN Doc. E/CN.4/Sub.2/384/Rev. 1,at 98-99 (1979); see
also Danilo Tfirk, Le droit des minoritds en Europe, in LES MINORITES EN EUROPE. DROITS
LINGUISTIQUES ET DROITS DEL' HOMME 447, 459 (Henry Giordan ed., 1992).
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since the education in most States has become an overwhelmingly public
undertaking.
The Swedish scholar Athanasia Spiripoulou Akermark, when analyzing
the practice of the Human Rights Committee, has come to even more farreaching conclusions with respect to language rights under Article 27. In
her view, persons belonging to minorities have the following rights:
-

persons belonging to minorities should be given the
possibility of an education in the minority language
- teaching in the minority language should be given in
primary and secondary school, and preferably also at the
university level
- persons belonging to minorities should be able to use their
language before official authorities
- States have to take positive measures in order to guarantee
the enjoyment of the above mentioned rights."
It is not clear how such far-reaching obligations for States can be derived
from the modest wording "shall not be denied the right ...to use the
' It seems that Akermark is engaged in arbitrary reinterpreting
language."45
and expanding the real content of Article 27.
One has to conclude that there remains a certain ambiguity about the
legal obligations of States deriving from Article 27. Even the Human
Rights Committee in its General Comment to Article 27 of April 6, 199446
was unable to provide an exact and satisfactory formulation about the
rights deriving from this Article.47 According to the HRC, the individuals
designed to be protected need not be citizens of the State party. 4 Thus,
permanent residents are also protected. Moreover, in paragraph 6.1. the
Committee states that positive measures ofprotection are required not only
against the acts of the State party itself but also against acts of other
private persons within the State party.49 The positive measures are
permitted in order to correct conditions which prevent or impair the
enjoyment of linguistic and other minority rights under Article 27.50

44. AKERMARK,supra note 13, at 146.
45. CCPR, supra note 4, art. 27.

46. General Comment Nr. 23 (50), UN Doc. CCPR/C/2 I/Rev. l/Add.5 [hereinafter General
Comment].
47. HOFMANN, supra note 13, at 22-23.
48. See General Comment, supra note 4 1,para. 5.
49. See id. para. 6.2.
50. See id.
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The basic obligation of Article 27, however ambivalent its exact
meaning, has been confirmed in the Convention on the Rights of the
Child. 51 The Convention requires that the education of a child be directed
towards the "development of respect for ...his or her own cultural
identity, language and values."52 According to the Convention, a child who
is a member of a minority group "shall not be denied the right, in
community with other members of his or her group.., to use his or her
own language."53
The difficulty connected with the approach of "language rights as
individual human rights for the creation of justice" is the reality that
language controversies always involve collectivity. 4 Linguistic and ethnic
identities are usually tightly interrelated with each other. Individuals use
their language when they communicate with other human beings who
understand this particular language, usually members of the same ethnic
group. To argue that linguistic issues in international law can be solved
through recognition of individual rights only, and the aspect of collectivity
can be avoided, does not solve the problem. The right to language
preservation may be crucially important for an individual in order to be
able to use his or her language, but it cannot be secured through individual
rights, for example, through the prohibition of non-discrimination only.
Although one can notice the tendency of accepting the group rights
aspect of individual rights in international adjudication, 'States have been
reluctant to recognize language rights as group rights. The wording of the
CCPR is telling in this regard: the drafters have been afraid of giving
collective linguistic rights to minorities and tried to escape the collective
rights through giving a "collective element" to Article 27.' Even if such
a wording was a politically plausible solution at the time of the drafting
51. Convention on Rights of the Child, UN Doc. A/RES/44/25.
52. Id. art. 29.
53. Id. art. 30.
54. See Denise G. R6aume, The Group Right to Linguistic Security: Whose Right, What
Duties?, in GROUP RIGHTS 118 (Judith Baker ed., 1994).
55. Eibe Riedel, GruppenrechteundKollektiveAspekte IndividuellerMenschenrechte[Group
Rights and Collective Aspects of Individual Human Rights], in AKTUELLE PROBLEME DES
MENSCHENRECHTSSCHUTZES. BERICHE DER DEUTSCHEN GESELLSCHAFT FOR VOLKERRECHT.

BAND 33, 49, 59 (1994); see also Jacques Maurais, Regional Minority Languages, Language
Planning,and Linguistic Rights, in Hamel, supra note 2,at 139.
56. Article 27 states, "Collective element" to Art. 27. [P]ersons belonging to such minorities
...with the other members of their group." CCPR, supra note 4, art. 27; see also OXENKNECHT,
supra note 38, at 137; NowAK, supra note 35, at 497; Christian Tomuschat, Protection of
Minorities under Article 27 of the International Covenant on Civil and Political Rights, in
VOLKERRECHT ALS RECHTSORDNUNG. GERICHTSBARKEIT. MENSCHENRECHTE. FESTSCHRIFT FOR

HERMANN MOSLER 949, 966 (1983).
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and voting, it shows that up to a certain point, language rights are
inevitably collective." The current formulation is certainly not a very clear
one from the legal point of view. For the achievement of justice for
individuals and the promotion of international language rights, the
recognition of language rights as group rights is a condition sine qua non.
C. Language Rights for the Preservation
of Linguistic Diversity
("EnvironmentalistApproach ")
The third approach to language rights does not necessarily aim to
promote peace and security by giving rights to minorities or promoting
justice for individuals, but is instead intended to protect the diversity of
languages on the Earth. This means the right for the language preservation
and the international concern because of language death." Serious threats
exist to many of the 5000 languages in the existing 190 States. The dignity
of all these languages, big or small, is equal. Many people share the belief
that the extinction of languages makes humanity poorer. With a language
death, a unique tune and way of seeing the world disappear.5 9 A language
which is lost or threatened leaves an irreparable gap in the cultural heritage
of mankind.6"
Some scholars have compared the need to protect the world's existing
languages with the need for the environmentalist protection of the world's
existing species.6 Private organizations, such as AssociationInternational
Pourla Ddfence des Langues et CulturesMenacdes (AIDLMC) have been
established to fight against language deaths. The concern for the diversity
of cultures, language being an important element of culture, has also been
expressed in various international instruments. The Declaration on the
Responsibilities of the Present Generations Towards Future Generations,
a legally non-binding instrument, adopted on 12 November 1997 by the
General Conference of UNESCO, states in Article 7: "With due respect for
human rights and fundamental freedoms, the present generations should
take care to preserve the cultural diversity of humankind. The present
generations have the responsibility to identify, protect an safeguard the

57. Cf Tabory, supra note 5, at 214.
58. See Marjut Aikio, The Sdmi Languagein Finland:ProblemsandProgress,in LINGUISTIC
RIGHTS OF MINORITIES, supra note 22, 70.
59. See KLOSS, supranote 5, at 288.
60. TovE SKUTNABB-KANGAS & ROBERT PHILLIPSON, WANTED!LINGUISTIC HUMAN RIGHTS

3(1989); see also the position of Hercczegh, in LINGUISITC RIGHTS OF MINORITIES, supra note 22,
at 124.
61. SKUTNABB-KANGAS, supra note 3, at 6.
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tangible and intangible cultural
heritage and to transmit this common
62
to future generations.,
heritage
In the view of the present writer, the concern for
language death is a
legitimate and noble one. Humanity has already lost too many languages,
and not always as a result of natural development, but as a result of the
killing of the language.6 3 In Europe, the Prussian language died out in the
17th Century when the old Prussians were Germanized. In Latvia, the Liv
language, a Finno-Ugric language, close to Estonian and Finnish, has
almost died out as a result of the centuries-long disfavorment.
The recognition of the need to protect endangered languages inevitably
must lead to the recognition of language rights as collective rights
belonging to the linguistic group.' The idea of language rights as group
rights has been advanced by the Canadian scholar Will Kymlicka. 65
Currently, it is generally recognized that linguistic groups enjoy a right to
existence and preservation." However, the implications of this right are
widely unclear.6' Especially, it must be further clarified, whether and to
what extent can the protective measures prevail over claims of individual
rights of the persons speaking other languages.
A problem connected with the idea of language rights as group rights
is that "being endangered" is always a somewhat subjective criterion. In
the time of globalization, even the speakers of some major languages feel
that their language rights and prerogatives may be lost in the global
competition of the languages under "free market" conditions. French
speakers in Canada and English speakers in Canada's Quebec are both in
a way "endangered" as linguistic groups. The language legislation of the

62. Id.
63. It is correct to speak of "cultural genocide" in this context. Skutnabb-Kangas has
proposed the term "linguicide." See id.at 6. Interestingly, the Draft Convention on Genocide
originally contained an Article III relating to cultural genocide. It was formulated as follows: "In
this Convention genocide also means any deliberate act committed with the intent to destroy the
language, religion or culture of a national, racial or religious group on grounds of national or racial
origin or religious belief such as: (I) Prohibiting the use of the language of the group in daily
intercourse or in schools, or the printing and circulation of publications in the language of the
group; (2) Destroying, or preventing the use of, libraries, museums, schools, historical monuments,
places of worship or other cultural institutions and objects of the group." Report of the Ad Hoc
Committee on Genocide, 7 U.N. ESCOR Supp. (No. 6) 6, U.N. Doc. E/794 (1948). However, this
provision was not included in the final version of the Convention. See also Tabory, supra note 5,
at 174-75.
64. About the new trend of recognizing collective rights, see NOWAK, supranote 35, at 482.
65. See WILL KYMLiCKA, LIBERALISM, COMMUNITY AND CULTURE (1989); WILL KYMLICKA
MULTICULTURAL CITIZENSHIP. A LIBERAL THEORY OF MINORITY RIGHTs 34 (1995).
66. Hailbronner, supra note 38, at 153.
67. See e.g., Riedel, supra note 55, at 68.
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generally French speaking province of Quebec defends the positions of
French which is a historic minority language in the predominantly Englishspeaking North America. The chance that French in Canada would "die
out" is virtually non-existent."8 Montreal is the second largest French
speaking city in the world. However, the concern of the French speakers
is still valid because they see the domaine of their native language
diminishing. On the other hand, the legitimate linguistic rights of the
"minority within the minority" comprising of English speakers within
Quebec must be respected. The question for international lawyers, thus, is
how the interests and rights of speakers of the different languages could
be protected at the same time - if already the protection of some of the
languages is deemed to preserve the international attention.
One may also not forget that a language death can be a natural course
of events that cannot be avoided by artificial means, including
international legal protection. The right to change the language or to
assimilate, such as the right to put the children into a school where the
instruction is in majority languages must also be respected.
D. Different Goals to be Achieved With
Language Rights: Possible Controversies
We have so far discussed three possible goals of the linguistic
protection of the minorities. They have been distinguished for the purposes
of clarity: at the same time - as it has been recognized above - they are
compatible with each other to a remarkable extent. One of the problems,
though, is that sometimes the different goals that may be achieved through
the international protection of language rights are not acknowledged
clearly, as they are sometimes confused. Another, even more serious
obstacle in the way of language rights is that the above mentioned
concepts all stress different aspects of the problem and can be
contradictory to each other. Of course, the individual protection of the
second approach, justice for individuals, may serve equally well the cause
of international peace. When the rights of the individuals are honored and
protected, most probably, peace and security are protected too. However,
in the practice of international law, peace for society and justice for
individuals have not always served completely overlapping purposes.69
Sometimes, the price for peace may be a relatively poor protection of

68. See the argument of Colin Williams, in
22, at 233.

LrNGuiSTIC RIGHTS OF MINORITIES, supra note

J.

BECK, INTERNATIONAL LAW AND THE USE OF

69.

ANTHONY CLARK AREND & ROBERT

FORCE 40-45 (1993).
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linguistic and other minority rights.7" The most important task of the
international linguistic protection of the minorities is to find the optimal
level of involvement which, as the experience of the 20th century
demonstrates, is not an easy task to fulfil.
Another point of contradiction may be found between the second and
third approaches. The problem is that protecting the language of the
minority does not automatically mean that the endangered languages are
protected. The Russification policies of the Soviet authorities endangered
considerably the native languages in the then-occupied Baltic States,
Central Asian Soviet republics, and elsewhere. After the collapse of the
Soviet Union, Russian-speaking immigrants whose linguistic dominance
had been safeguarded up to then became minorities in the restored or
newly-emerged independent republics. From the point of view of the
minority protection, the language rights of the Russian speaking minorities
need to be protected now. Some Western authors have started actively and
perhaps superficially, to defend the linguistic prerogatives of the Russian
speaking minorities in North-Eastern Europe." From the point of view of
the endangered languages, the Latvian language rather than the Russian
language in Latvia needs protection.72 The same applies to Estonia where
the UN Secretary General has recognized the specificity of the linguistic
situation:
Since the national identity of Estonians is intimately linked to
their language, which is not spoken anywhere else in the
world, it is important and legitimate for Estonians to give a
high priority to the active use of the Estonian language in all
spheres of activity in Estonia."
In legal terms, the antagonism between the second and third approach
to language rights is the antagonism between the individual rights and
group rights. The measures for the protection of endangered languages

70. This was the prevailing understanding at the preparatory works of the CCPR's Art. 27.
A negative formulation was chosen for this article, in order to avoid that "minority consciousness
could be artificially awakened or stimulated." See NOWAK, supra note 35, at 500.
71. Marc Holzapfel, The Implications of Human Rights Abuses CurrentlyOccurringin the
Baltic States Against the Ethnic Russian NationalMinority, 2 BUFF. J. INT'L. L. 329 (1996); see
e.g. Joanne Skolnick, Grapplingwith the Legacy ofSoviet Rule: Citizenshipand Human Rights in
the Baltic States, 54 UNIv. TORONTO FACULTY L. REv. 387 (1996).
72. See Ina Druviete, LinguisticHuman Rights in the Baltic States, in LINGUISTIC RIGHTS OF
MINORITIES, supra note 22, at 180-82.
73. SituationofHuman Rights inEstoniaandLatvia-Reportofthe Secretary-General,Oct.
26, 1993, Doc. A/48/51 1.
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may in certain cases be interpreted as restricting or even discriminating
against those who do not speak the endangered language. Fernando R.
Tes6n criticizes that the recognition of collective right of language
preservation would grant the government powers to thwart individual
rights that citizens "would normally have."74 Tes6n therefore opposes the
concept of group rights, although he recognizes that there may be a
"greater collective interest" in language preservation that prevails over
freedom of speech."
However, there are no convincing reasons why collective language
rights besides the individual language rights should be rejected. 6
Currently, the fear to recognize the collective language rights has caused
the deadlock in the development of language rights in international law.
International actors have realized that they cannot continue recognizing
more advanced individual human rights unless such rights are balanced
with the collective rights of linguistic groups." Of course, balancing
collective rights to language preservation with individual linguistic rights
will inevitably cause major problems. However, when linguistic issues
become more prominent in international law, the solutions to such
challenges can be found.
III.

THE VARIETY OF LINGUISTIC SITUATIONS IN

DIFFERENT STATES AS AN OBSTACLE FOR
THE CREATION OF ADVANCED UNIVERSAL LANGUAGE RIGHTS

A. Recognizing the Problem: Different Linguistic Situations
Another reason why the development of international language rights
has not been extensive is because it is difficult to create universally
acceptable and far-reaching rules to cover all existing linguistic situations.
It must be pointed out that the concept of "minority" in the view of many
is a "situation dependent concept," since there exists an extreme diversity
of contexts. 8 The Special Rapporteur of the UN on Minorities, Francesco
Capotorti, has recognized the diversity problem and concluded that "many
factors have to be taken into account in the formulation of a minority
policy and the question is so complex that any solution given to it may

74. FERNANDO R. TEsON, A PHILOSOPHY OF INTERNATIONAL LAW 135 (1998).
75. Id. at 136.
76. Cf the standpoint ofNatalino Ronzitti, in LINGUISTIC RIGHTS OF MINORITIES, supra note
22, at 136.
77. See Veiter, supra note 21, at 420.
78. See Birzea, supra note 28, at 11.
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contain in itself the seeds of a potential conflict."79
One of the factors causing different situations is the number of existing
languages in the States. According to some data, about 1600 mother
tongues are spoken in India. ° It is obvious that in such circumstances it
would be very difficult to implement the right to communicate with State
authorities in all existing languages. It would be virtually impossible to
protect and advance all languages on an equal basis. In the States with
such broad linguistic diversity, the country can remain united only with the
help of common uniting languages.
A serious problem is connected with the fact that a fundamental
question of what language that needs and deserves protection is not always
easy to answer." Different applicable criteria may cause additional
difficulties for international legal protection. The problem is illustrated by
the fact that even the leading scholars use different data. For example,
Professor Tomuschat has observed that there are "not less than 250"
languages in Nigeria,"2 and Professor Skutnabb-Kangas talks about "over
600" languages in the same country.83
Another relevant question is how established is the history of a certain
minority language within the country."' It is generally perceived as a just
solution that the newcomers/immigrants cannot demand the same
linguistic rights as the representatives of the old and established minority
groups.8 5 Such an attitude prevails in the European Charter of Regional or
Minority languages, where it has been stated in Article 1 that the term
"regional or minority languages" does not include the language of
immigrants. It has been pointed out that, at least, according to this Charter,
even persons who have recently acquired citizenship
are considered to be
6
migrants in terms of linguistic protection.

79. CAPOTORTI, supra note 43, at 39.

80. SKUTNABB-KANGAS,supra note 3, at6. The most informative Western overview of Indian
linguistic laws and policies is still the classics of Professor Kloss. SEE KLOSS, supra note 5.
81. See Tabory, supra note 5, at 188-90.
82. Christian Tomuschat, Protection of Minorities under Article 27 of the International
Covenant on Civil and Political Rights, in VOLKERRECHT ALS RECHTSORDNUNGGERICHTSBARKE1T-MENSCHENRECHTE, FESTSCHRIFr FOR HERMANN MOSLER 949, 969 (1983).
83. SKUTNABB-KANGAS, supra note 3, at 6.
84. See KYMicKA (1995), supra note 65, at 46.
85. For instance, during the UN discussions about Art. 27, a distinction was made quite
frequently between "genuine" national minorities and "immigrants." See Louis B. Sohn, Rights of
Minorities, in THE INTERNATIONAL BILL OF RIGHTS: THE COVENANT ON CIVIL AND POLITICAL

RIGHTS 281 (Louis Henkin ed. 1981).
86. HOFMANN, supra note 13, at 17.
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Here we still face the problem of the lack of universally accepted
official definition of minorities.87 The term has not been officially defined
yet, although Capotorti's cautious definition is the most popular one.
According to his interpretation of Article 27 of the CCPR, a group has to
be historically established in order to enjoy the linguistic rights of the
minorities. This restrictive view has been rejected by many scholars.
However, it has been established that a tourist or a migrant cannot enjoy
the same linguistic prerogatives as the representatives of a minority whose
language has been spoken for over 1000 years within the same country. At
the same time, it must be acknowledged that immigrants may during the
course of time become historical entities contemplated by Article 27 of the
CCPR.8
One main line of division seems to go between immigrant societies and
nation States with historic minorities.89 By leaving the historic area of
one's heritage, and moving to another country, a person naturally cannot
demand the same linguistic rights as they were/could have been granted in
their homeland.90 Some authors have propagated the general formula "only
tolerance oriented linguistic rights for newcomers, but promotion-oriented
rights for established minority language speakers."'" The difficulty in this
context is that most counties are overtly or covertly assimilation-oriented. 92
Sometimes, the very existence of minorities has been denied. At the XVII
Inter-American Conference in Lima in 1938, it was even decided that the
protection of minorities "cannot have any applications whatsoever in
America, where the conditions characterizing the groups known as
minorities do not exist." 93
However, in the United States, the issue of language rights and
language policies has recently become very topical. The local Spanish
speaking community has its own linguistic identity and has in a way
collided with the "English only" or "Official English" movement.
Amazingly, the international aspect of human rights has rarely been used
in this discussion. 94 The reasons for this may well be the only recent

87. See OXENKNECHT, supranote 38, at 3; see also NOWAK, supra note 35, at 486-99.
88. CAPOTORTI, supra note 43, at 16; Tabory, supranote 5, at 188-90; see also Tomuschat,
supra note 56, at 962.
89. See KLOSS, supra note 5, at 134; Hamel, supra note 2, at 6.
90. However, this would not mean that countries of immigration could simply ignore the
linguistic rights and interests of immigrants. See KLOSS, supra note 5, at 251-52.
91. See id. at 252.
92. ALBERT VERDOODT, LA PROTECTION DES DROITS DE L'HOMME DANS LES ETATS
PLURILINGUES 28 (1973).

93. KLOss, supra note 5, at 337.
94. The discussion has rather concentrated on the rich yet contradictory case law tradition
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accession of the United States to the CCPR, the unsatisfactory wording of
the Article 27 of CCPR, and the still surviving belief that "minority"
problems are not relevant in the New World.
However, it is possible that the Spanish speaking minority in the United
States has developed the characteristics of "well-established," and its
members should have certain linguistic rights protected under international
law. Although many Spanish speakers have only in recent decades come
to the United States, the roots of the Coloradans trace back over 200
years.95 Such groups with a separate identity should have that separate
identity protected under international law. From the perspective of the
right to the free use of language both in private and in public, it seems
astonishing that it can be seriously discussed in the United States, to what
extent do English monolinguals need protection in working place from
hearing non-English languages around them.96
It is noteworthy that the linguistic situations in historically immigrant
societies differ not only from some European States with well-advanced
protection of minorities, but also from each other. The linguistic policies
in the United States and Canada have significant differences. Canada has
acknowledged the special position of the French language beside English,
since historically the French speakers were the co-founders of the
country.9 7 In the United States, minority languages, such as Spanish have
not achieved the similar recognition in the course of historical
development.9" French has the status of an official language in Canada,

in the United States, and on the language statutes adopted recently in several U.S. jurisdictions. See,
e.g., Lau v. Nichols, 414 U.S. 563 (1974); Meyer v. Nebraska, 262 U.S. 390 (1923); Garcia v.
Gloor, 618 F. 2d 264 (5th Cir. 1980); Carmona v. Sheffield, 475 F.2d 738 (9th Cir. 1973). The
literature on the legal aspects of the U.S. linguistic situation is overwhelming. See, e.g., JAMES
CRAWFORD, LANGUAGE LOYALTIES: A SOURCE BOOK ON THE OFFICIAL ENGLISH CONTROVERSY
(James Crawford ed. 1992); BILL PIATT, ONLY ENGLISH? LAW AND LANGUAGE POLICY INTHE
UNITED STATES (1990).
95. Ana Zelia Zentella, The Hispanophobiaof the Official English Movement in the US, in
Hamel, supra note 2, at 76.
96. See Reynaldo F. Macias, Bilingual Workers and Language Use Rules in the Workplace:
A Case Study of a NondiscriminatoryLanguage Policy, in Hamel, supra note 2, at 53.
97. See Terrence Meyerhoff, Multiculturalism and Language Rights in Canada:Problems
and Prospectsfor Equality and Unity, 9 Am. U. J. INT'L L. & POL'Y. 913 (1994); see also Gdrald
A. Beaudoin, The Situation in Canada, in LOCAL SELF-GOVERNMENT, TERRITORIAL INTEGRITY

AND PROTECTION OF MINORITIES, PROCEEDINGS OF THE UNIDEM SEMINAR ORGANIZED IN
LAUSANNE on 25-27, Apr. 1996, at 88.
98. See Francois Villancourt, An Economic Perspective on Languageand Public Policy in
Canadaand the United States, in IMMIGRATION, LANGUAGE AND ETHNICITY: CANADA AND THE
UNITED STATES 226 (Barry R. Chiswick ed., 1991).
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while Spanish in the United States does not.99
Currently, there is no norm in international law that would imperatively
make prescriptions about what or how many languages should have the
status of the official language. Switzerland would not violate international
law, if it had only German as the official language instead of German,
00
French, and Italian. Retoromansch has a status of national language.'
Therefore, the demands in many States to give a certain minority language
an official status could not be supported by arguments from the current
body of international human rights law.
Language policies vary significantly from country, to country and the
differences exist not only between immigrant societies and nation-states
with historical minorities, but also between the nation-states with different
linguistic situations.' ° ' The comparison of Finland and Estonia, two
European countries historically close to each other, is illustrative. Finland
is a predominantly Finnish-speaking country, but the small historic
Swedish-speaking minority can enjoy their native language, since it is one
of the two official languages.'0 2 The goal of such a solution is to preserve
the tradition of Swedish and the rights of its speakers in Finland. Finland's
neighbor Estonia' °3 has Estonian as its only official language, although
approximately 30% of the country's population consist of native Russian
speakers. Native Estonians made up 88.2% of the total population in 1930
and 61.5% in 1989, while the proportion of native Russians rose from
8.3% to 30.3% in the same period."' The relative decrease of native
Estonians in the country was due to the colonialist demographic policies
ofthe Soviet Union that had occupied and annexed the Republic of Estonia
in 1940.'0 The state sponsored migration from Russia to Estonia and the
99. Cf. KLOSS, supra note 5, at 321.
100. The struggle of the Retoromansch speakers about their language rights can be seen in:
Sieben Punkte Einer Konsequenten Sprachenpolitik: die Ratoromanen (In German: Seven Points
of a Consequent Language Policy: the Retoromansch). Interview with Bernhard Cathomas von
Franjo Schruiff, in Brucken statt Mauern. Minderheiten in Zentraleuropa 88 (Jorgen Kohl et. al
eds., 1993). Interestingly, Mr. Cathomas is invoking the U.S. language policy model in his
argument for the protection of Retoromansch language. See id.
101. See Hercczegh, in LINGUISITIC RIGHTS OF MINORITIES, supra note 22, at 127.
102. Kristian Myntti, National Minorities and Minority Legislation in Finland, in THE
PROTECTION OF ETHNIC AND LINGUISTIC MINORITIES IN EUROPE 79 (John Packer & Kristian

Mynntti eds. 1997); see also SKUTNABB-KANGAS & PHILLIPSON, supra note 60, at 10-11;
VERDOODT, supra note 92, at 47, 97-101.
103. Finnish and Estonian are both close languages of the Finno-Ugric language family, and
thus constitute a linguistic island in a predominantly Indo-Germanic Europe.
104. BiRZEA, supra note 28, at 20.
105. The literature on the historical and political backgrounds on linguistic issues in Estonia
is extensive. See Druviete, supra note 72; Sonia Bychkov Green, Language of Lullabies: The
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official favoring of the Russian language caused the anomalous situation
that many Russian immigrants did not think it was necessary to learn the
native language of Estonia. When the independence of Estonia was
restored in 1991, the goal of the new language policies was to give the
Estonian language back its historic status and to give a clear signal that to
learn the Estonian language is a necessity for the newcomers in the
country. Therefore, Estonian was declared an official language and
Russian did not officially receive any special status. If Estonia had made
Russian an official language as well, the linguistic division between the
native people and the newcomers would have deepened since there would
not have been any motivation for Russian speakers to learn the native
language. 6 The policy has proven to be a successful one and the different
ethnic communities in Estonia are much more integrated in 2000 than they
were in 1991. However, it is clear that when 30% of the population speaks
a non-official language, it would be irresponsible to grant only toleranceoriented language rights for the Russian speakers. Therefore, for example,
in the field of education, there are State secondary schools with Russian
instruction, and the opportunity to study certain disciplines in Russian at
the state-sponsored universities in Estonia." 7
The peculiarity of the linguistic situation in Estonia is that it would be
misleading to judge the situation with the help of the usual definitions of
a "strong majority" and an "endangered minority."'0 8 The Estonian reality
is still that a representative of the Russian speaking minority with poor
knowledge in Estonian will most probably have the ability to communicate
at a shop or with a doctor in the Russian language, whereas in the
Northeastern part of Estonia where Russians constitute a local majority,
one without the knowledge of Russian will find it harder to communicate.
Rather than the minority language of Russian being threatened, the
majority has to make efforts in order to please the minority language
speakers to learn the majority language too.
It is questionable whether international human rights law can make
very far-reaching prescriptions in the situation where the language
Russification and De-Russification of the Baltic States, 19 MICH. J. INT'L L. 219 (1997); Vello
Pettai, The Situation ofEthnic Minoritiesin Estonia,in ETHNIC MINORITY RIGHTS INCENTRAL AND
EASTERN EUROPE 41 (Magda Opalski and Piotr Dutkiewicz eds., 1996); Mart Rannut, Beyond
Linguistic Policy: the Soviet Union versus Estonia, in SKUTNABB-KANGAS et. at, supra note 26,
at 179; see also Dietrich Andrd Loeber, Language Rights in Independent Estonia, Latvia and
Lithuania, 1918-1940, in ETHNIC GROUPS AND LANGUAGE RIGHTS, VOL 3, at 221 (Sergij Vilfan
ed., 1990) (describing the historical background).
106. Cf Druviete, supra note 72, at 166-67.
107. See Pettai, supra note 105, at 46.
108. LINGUISTIC RIGHTS OF MINORITIES, supranote 22, at 360.
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strategies differ because of historic and policy reasons." 9 In many
countries, the linguistic peculiarities become even more unique and
complex because of indigenous peoples." ° Even countries with farreaching language rights - like Canada and Finland - the linguistic
rights of indigenous peoples pose additional concerns. Often, they are
overlooked or ignored. In Quebec, for example, the "language war" is
concentrating on the rights of French and English languages, and the
linguistic rights of the Mohawk Indians are much less discussed."' In the
United States, the debate over the position of English, and the rights of the
Spanish speakers ignores native American tongues. In Finland where the
Swedish speaking minority has generous linguistic rights, the native
people of Sini in Northern Finland did not enjoy any substantive
promotion-oriented language rights until recently." 2
There is a trend to deal with the linguistic rights of the indigenous
people as a special problem in law.1" 3 Many native peoples no longer
accept the label of "minority," rather they claim recognition as peoples and
even as nations. The linguistic rights of indigenous people have been
acknowledged separately in some international instruments. The ILO
Convention 169 of 1989 recognizes indigenous children's right to acquire
literacy in their own language and to learn the national languages." 4 The
Draft Declaration on the Rights of the Indigenous Peoples establishes for
aboriginal people the right to develop, promote and use their own
languages for administrative, judicial, cultural and other purposes." 5 It is
notable, however, that the sentiments in many countries of immigration
would not be prepared for such a promotion-oriented approach towards the
language rights of the native people." 16
B. Possible Solutionsfor the Diversity
of Lipnguistic Situations: The Regional Approach
As there is a big variety of the linguistic situations and not many far-

109. Cf. OXENKNECHT,supra note 38, at 141.
110. See NOWAK, supra note 35.
111. Kahn Tineta-Horn, in LmGuisTIc RIGHTS OF MINORITIES, supra note 22, at 87-88; but
see OXENKNECHT, supra note 38, at 185 (taking the opposite view in respect to the protection of
the language rights of Indians in Canada).
112. Marjut Aikio, La Langue Saami en Finlande,in LES MINORrIts EN EUROPE, supra note
43, at 397.
113. HAMEL, supra note 2, at 6.
114. UN Doc. D/CN.4/Sub. 2/1988/25.
115. UN Doc. D/CN.4/Sub. 2/1988/25.
116. Hamel, supra note 2, at 6.
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reaching linguistic rights that are universally applicable, the question is
whether this situation is a permanent obstacle to the development of
language rights in international law. The answer is probably no. Language
rights can be protected at the regional level, among States whose
historical, political, and economical background enables them to agree
upon similar standards.
A good example is the Council of Europe's developments.' 17 The
European Convention on Human Rights does not deal with the question of
linguistic minorities, but Article 14, which prohibits discrimination inter
aliaon linguistic basis, has been invoked in several interesting cases at the
European Human Rights Court and Commission."' The most important
one of these cases is the much-discussed Belgian Linguistics case from
1968.119 In the Belgian Linguistics case, the European Court of Human
Rights denied a right to be taught in one's own language." 0 The Court took
the position that such a right could not be derived from the first sentence
of Article 2 of the First Additional Protocol to the ECHR which provides
that "no person shall be denied the right to education."' 12' The Court also
found that the Belgian linguistic legislation which differentiated on a
number of points between the different linguistic entities did not violate

117. Tabory, supra note 5, at 205.
118. See Christian Hillgruber, Minderheitenschutz im Rahmen der Europaischen
Menschenrechtskonvention. Stand und Entwicklung, (In German: Minority Protection in the
Framework of European Human Rights Convention. Current Situation and Development), in
MINDERHEITEN- UND VOLKSGRUPPENRECHTE IN THEORE UND PRAXIS 39, 41-42 (Dieter
Blumenwitz and Gilbert Gornig eds., 1993).
119. Belgian Linguistics Case, 6 Eur. Ct. H.R. (ser. A) (1968). In Belgian Linguistics, the
applicants were French speakers living in Flanders, a part of Belgium in which the official language
of the local administration and the public school system is Dutch. See id. In another part of
Belgium, Wallonia, the French had the status of the sole official language. See id. The applicants
claimed that this linguistic regime violated several Convention rights, inter alia the freedom of
expression, educational rights and the principle of non-discrimination. See id. They asserted that
the exclusive use of Dutch as the language of public administration, constituted a violation of the
right to use their own language guaranteed by Art. 10 of the Convention. See id. This argument was
dismissed by the Commission of Human Rights and was not even considered by the Court. See id.
The fact that the Commission failed in so deciding to distinguish between "private" and "public"
language use, has been criticized by commentators. See Bruno de Witte, Surviving in Babel?
Language Rights and European Integration, in THE PROTECTION OF MINORITIES AND HUMAN
RIGHTS 281 (Yoram Dinstein and Mala Tabory eds., 1992); Fernand de Varennes, Language and
Freedom of Expression in InternationalLaw, 16 HUM. R. QUART. 163, 179 (1994); see also
InhabitantsofLeeuw-St. Pierrev. Belgium, 8 Y.B. OF EUR. CONw. ON HUM. RTs. 338 (1965); Xv.
Ireland, 13 Y.B. EUR. CONv. ON H.R. 792 (1970); Fryske Nasjonale Partj v. Netherlands, 45
DECISIONS AND REPORTS 240 (1986).
120. Belgian Linguistics Case, 6 Eur. Ct. H.R. (ser. A) (1968).
121. Tomuschat, supra note 56, at 957.
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the prohibition of discrimination contained in Article 14 of the European
Convention of Human Rights. 122 This judgment clearly demonstrates the
reluctance of the European Court of Human Rights to give linguistic rights
an extensive meaning in the European Human Rights Charter system.
After the collapse of communist regimes in Central and Eastern Europe
and the entry of the respective States to the Council of Europe, the need to
improve the protection of minorities on the regional level was widely
felt.' 23 In the beginning, it was planned to supplement the ECHR with a
new additional protocol on the rights of minorities, including linguistic
rights. At the end, the idea of a separate legal instrument prevailed. In
June, 1992 the Committee of Ministers adopted the European Charter for
Regional or Minority Languages which was opened for signature on 2
October 1992.124 The Charter entered into force on March 1, 1998.125
The Charter is made up of an "A-la-carte-system" - each party
undertakes to apply a minimum of thirty-five paragraphs from among the
Part III of the Charter. These provisions include several fields of public
life: education, judicial authorities, administrative authorities and public
services, media, cultural activities and facilities, and economic and social
life. In each respective field, there is a graduation of the level of protection
provided. For example, in the field of education, the lowest possible
obligation foreseen is to make available pre-school education in the
relevant minority or regional languages. 126 Other obligations, among which
a member party is obliged to choose from, are more substantial, including
making a regional or minority language available in university and other
higher education institutions.
Parties to the Charter are requested to submit periodic reports on their
linguistic laws and policies at three-yearly intervals.' 27 The Committee of
Experts is established and entrusted with the control of the actual

122. P. VAN DIJK& G.J.H. VAN HOOF, THEORY AND PRACTICE OF THE EUROPEAN CONVENTION
ON HUMAN RIGHTS 542-43 (2nd ed., 1990).

123. See AKERMARK, supra note 13, at 221.
124. European Charter for Regional or Minority Languages, Council of Europe, ETS No. 148,

Strasbourg, 2.X 1992. As of November 1, 1999, the following States are parties to the Charter:
Croatia, Finland, Germany, Hungary, Liechtenstein, Netherlands, Norway, and Switzerland. See
<http://www.coe.fr/tablconv/148t.htm>; see also Peter Kovacs, La Protection des Langues des
Minorites ou la Norvelle Approche de la Protectiondes Minorites?(Quelques Considerations sur
la Charte Europdenne des Langues Rdgionales ou Minoritaires), 97 REVUE GEN. DE DROIT INT.L
PUB. 411 (1993).
125. See id.
126. See id. art. 8.
127. See id. art. 16.
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implementation of the Charter. 2 '
The European Charter for Regional or Minority Languages is the first
international instrument solely to address the issue of promotion of
minority languages in a non-country specific manner. It is not of universal
application, but it is a step towards universality. Therefore, its importance
for future developments in the field of linguistic protection of minorities
should not be underestimated. 9 However, it never uses the term
"language rights."' 30 Also, it must be noted that the number of States
which have ratified the Charter is remarkably small, especially in
comparison with the ratification record of the Framework Convention on
Minorities, which contains much weaker obligations.
Some general provisions on language rights are also contained in the
Framework Convention of the Council of Europe for the Protection of
National Minorities.' 3 ' In a general provision, States party to the
Convention oblige themselves to refrain from policies or practices aimed
at assimilation. Although the "general integration policy" is allowed in the
same Article.' 32 Article 10 deals more explicitly with linguistic rights, and
recognizes that "every person belonging to a national minority has the
right to use freely and without interference his or her minority language,
in private and in public, orally and in writing."' The right to use a
minority's language in communicating with the administrative authorities
is qualified with an escape clause. Article 10(2) states:
In areas inhabited by persons belonging to national minorities
traditionally or in substantial numbers, if those persons so
request and where such a request corresponds to a real need,
the Parties shall endeavour to ensure, as far as possible, the
conditions which would make it possible to use the minority
language in relations between
those persons and the
34
administrative authorities.
128. See id. art. 17.
129. See also Jean-Marie Woehrling, Institutions Europ~ens et Droits Linguistiques des
Minoritds, in LES MINORIT SEN EUROPE, supra note 43, at 520-2 1.
130. See HOFMANN, supra note 13, at 62-63.
131. Framework Convention for the Protection of National Minorities, Council of Europe,
ETS No. 157, Strasbourg, 1.111995 [hereinafter Framework Convention]. The Convention entered
into force on February 1, 1998. As ofNovember I, 1999, it has been ratified by 27 European States.
132. Id. art. 5.
133. Id. art. 10.
134. Id.; Fernand de Varennes, Autonomy, Human Rights and Protection of Minorities in
Central and Eastern Europe, in Local Self-Government, Territorial Integrity and Protection of
Minorities. Proceedings of the UniDem Seminar organized in Lausanne on 25-27, Apr. 1996. 217,
229-32 (1996); see also Slawomir Lodzinski, Protection of NationalMinorities in Central and
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Similarly qualified is Article 14(2), which states:
In areas inhabited by persons belonging to national minorities
traditionally or in substantial numbers, if there is sufficient
demand, the Parties shall endeavour to ensure, as far as
possible and within the framework of their education systems,
that persons belonging to those minorities have adequate
opportunities for being taught the minority language or for
receiving instruction in this language.' 35
Furthermore, even this qualified provision is "balanced" with the
stipulation in Article 15(3) that "this article shall be implemented without
prejudice to
the learning of the official language or the teaching in this
1 36
language."'
It is obvious that the developments in the human rights field in Europe
will continue.13 For example, the Foreign Minister of Germany, Mr.
Joschka Fischer, has recently called for stronger emphasis on human rights
in EU foreign policy, and a new European Charter of basic rights. 31 Such
a Charter as a legally binding instrument must be welcomed when it would
set forth fair language rights both in Western and Eastern Europe.
One of the legal ways to deal with specific linguistic situations that
flourished in the League of Nations era is the survived tradition of bilateral
agreements for the protection of national and linguistic minorities. After
the World War II, such agreements, protecting inter alia language rights,
have, for example, been concluded between Austria and Italy in 1946 and
1969 about South Tyrol and between Italy and Yugoslavia about the rights
of the ethnic groups in the region of Trieste in 1977.139 For example, the
Austrian State Treaty of 1955 called for elementary school instruction in
minority languages, and for "a proportional number of their own
secondary schools" for minorities. An Austrian-Italian annex to the Peace
Treaty with Italy required Italy to protect the linguistic rights of a German

Eastern Europe, in ETHNIC MINORITY RIGHTS IN CENTRAL AND EASTERN EUROPE 11, 23 (Magda
Opalski and Piotr Dutkiewicz eds., 1996).
135. Framework Convention, supra note 135,'art. 14(2).
136. Id. art. 15.
137. See e.g. Woehrling, in LES MINORITI SEN EUROPE, supra note 43, at 510.
138. Quentin Peel, Germany Sets Out Federalist Vision ofEU, FIN. TIMES, Jan. 13, 1999, at
2. However, the exact meaning and new aspects of this proposed instrument have notbeen publicly
announced yet.
139. Hailbronner, supra note 38, at 136-40; see also PIRCHER, supra note 19, at 35-36.
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minority population in the South Tyrol. 40
C. A Tendency in Recent State Practice:
PoliticalRather Than Legal Commitments
Besides regional arrangements in hard treaty law, one answer to these
challenges has been to deal with different conflict situations with the help
of political and quasi-legal instruments and bodies. The recent steps at the
OSCE and the Declaration on the Rights of Persons Belonging to National
or Ethnic, Religious or Linguistic Minorities, adopted by the UN General
Assembly on 18 December 1992, are the signs of the extralegal
development in the field. At the UN level, the Declaration, although not
a legally binding instrument, was meant to supplement the provisions of
Article 27 of the CCPR."4 ' According to the Declaration, States shall not
only protect the linguistic identity of minorities, but also encourage
conditions for the promotion of that identity. This is undoubtedly a more
positive approach than the passive attitude expressed in Article 27 of the
CCPR. 4 2 Article 2 of the Declaration grants to persons belonging to
minorities the right to use their own language in private and in public,
freely and without interference or any form of discrimination.
The main problem with the 1992 UN Declaration is its use of escape
clauses.' 43 For example, Article 4 paragraphs 3 and 4 state:
(3) States should take appropriate measures so that, wherever
possible, persons belonging to minorities have adequate
opportunities to learn their mother tongue or to have
instruction in their mother tongue. (4) States should, where
appropriate, take measures in the field of education, in order
to encourage knowledge of the history, traditions, language
and culture existing within their territory .... '44
Indeed, it remains probably for the States themselves to determine
when is it "possible" or "appropriate."' 4 On the one hand, such wording
recognizes the complexity of linguistic situations and acknowledges that
140. John Quigley, Towards InternationalNormson LinguisticRights: The Russian-Romanian
Controversy in Moldova, 10 CONN. J. INT'L L. 69, 86 (1994).
141. AKERMARK, supra note 13, at 179.

142. Natan Lerner, The 1992 UN Declarationon Minorities,23 ISRAEL YEARBOOKONHUMAN
RIGHTS I1, 117 (1993).
143. In the view of Hofmann, such qualifications deserve "harsh critique." See HOFMANN,
supra note 13, at 28-29.
144. See id.
145. Id. at 27.
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there have to be special solutions for every particular situation. On the
other hand, however, States still have free hands to determine whether and
how to promote the use of minority languages.
While the 1992 Declaration marked progress in respect to the universal
acceptance of linguistic freedom, it is still striking that States were
unwilling to create a legally binding instrument. In this sense, one has to
agree with Florence Benoit-Rohmer, who believes that the UN 1992
Declaration is "certainly not revolutionary."' 46 It rather demonstrates the
sole willingness of States to accept that the language rights of the
minorities continue to be on the political agenda.
OSCE has also paid much attention to the issue of linguistic rights of
the minorities.'47 The initiatives of the OSCE (formerly: CSCE) have
played an important and stimulating role in the development of the
protection of language rights in Europe. The steps taken by this political
organization forced the Council of Europe to become more active in the
field of minority rights and to work out the Charter of Minority
Languages. Both the Copenhagen Document of 1990 and Vienna
Declaration of 1993 contain important commitments on the linguistic
protection of the minorities. Paragraph 32 of the Copenhagen Document
stresses that persons belonging to national minorities have the right to use
freely their mother tongue in private as well as in public, to conduct
religious and educational activities in their mother tongue, to disseminate,
have access to and exchange information in their mother tongue. 4
Participating States should ensure that persons belonging to national
minorities, notwithstanding the need to learn the official language of their
State, have adequate opportunities for instruction of their mother tongue
and, where possible and necessary, for its use before public authorities.
Thus, in a relatively vague manner, the Copenhagen Document accepted
the principle of the use of minority languages in relations with the
administrative authorities.'49 It is obvious, though, that States which have
the power to withstand the political pressure for the protection of minority
languages, may always invoke the escape clauses of these instruments.'

146. BENoIT-RoHMER, supra note 18, at 23.
147. See, e.g. AKERMARK, supra note 13, at 247.
148. Document of the Copenhagen Meeting of the Conference on the Human Dimension of
the Conference on Security and Cooperation in Europe, Jan. 29, 1990, reprinted in 11 HuM RTS.
L.J. 232, 242-43 (1990), art. 32 [hereinafter Copenhagen Document].
149. BENOIT-ROHMER, supra note 18, at 17.

150. Similar escape clauses are characteristic for the 1992 UN Declaration (e.g. "where
required')and for the UNESCO Convention against discrimination in education, adopted by the
General Conference of UNESCO in 1960.
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However, these commitments are mostly political and not legal in
nature.'51 It seems that the approach of the European States has been to
achieve progress in the field of linguistic rights on a case-by-case basis
rather than through regional norms of hard treaty law, enforced by legal
mechanisms, such as the European Convention of Human Rights.
Generally speaking, this approach has been successful." 2 The OSCE as a
political body can be more successful because it gives the necessary
political push and the opportunity for political dialogue that can lead to
more rapid commitments.'53
At the same time, the OSCE is interested in the minority issues mainly
in the context of peace and security. The High Commissioner for Minority
Rights, Mr. Max van der Stoel of Netherlands, has directed his attention
to the situations where the minority problems may potentially become
dangerous for the peace and security. In his criticism, he has not departed
from the standpoint from the linguistic justice as such. He has not paid as
much attention to situations where the linguistic suppression is so
established that there are hardly any protests any more, or where the
OSCE's proposals might provoke stroke reactions by mighty states. For
example, it is remarkable that the record of France with respect to
language rights of the minorities has not deserved Mr. Stoel's attention.
France has taken the view that it has historically been a unitarian State
with the French language as a uniting factor. As a result, the rights of the
Breton speakers are barely promoted in France.' 54 Similarly, the OSCE
High Commissioner has not paid much attention to the language rights of
numerous linguistic minorities in Russia but has dealt with the situation of
Russian minorities abroad because of the fear for security." 5 It is to be
hoped that the mistake of double standards in respect to minority language
rights, a mistake that became fatal for the minority protection system of
the League of Nations era will not be repeated in the current time, a period
no less turbulent than the inter-World Wars period.
The experience of the OSCE as a political body has also demonstrated
that it is much easier to feel compassion towards the minorities of the other
151. See Oscar Schachter, The Twilight Existence of Nonbinding InternationalAgreements,
71 AM. J. INT'L. L. 296 (1977).
152. But see Ferdinando Albanese, Ethnic and Linguistic Minorities in Europe, 11 Y.B. OF
EUROPEAN LAW 313, 323 (1991).
153. LINGUISTIC RIGHTS OF MINORITIES, supra note 22, at 34.
154. See Yvo Peeters, in LINGUISTIC RIGHTS OF MINORITIES, supra note 22, at 74, 143.
155. But see, e.g., the observations in the Report on the Conformity of the Legal Order of the
Russian Federation with Council of Europe Standards. Findings in Regard to National Minorities
(Rapporteur: Mr. Felix Ermacora). Parliamentary Assembly of the Council or Europe. Doc.

AS/Bur/Russia (1994) 7 of Sept. 28, 1994, reprintedin 15 HUM. RTS. L. J. 31 Oct. 1994, at 252-55.
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countries than to acknowledge the linguistic rights and problems of the
minorities in one's own country.
The trend "political rather than legal measures" has also been followed
in the European Communities.5 6 Within the European Union, the
European Parliament has also made several attempts to introduce
legislation concerning minority languages.' However, these attempts
have not resulted in any binding document.' The European Parliament
has only been able to agree upon legally non-binding resolutions on
minority language issues, specifically the Arfe resolution of October 1981
and Kuijpers resolution of October 1987. 9 The content of these
resolutions is the same. The reason for the adoption of the Kuijpers
resolution was the failure of the Arfe resolution to change States' policies.
The Kuijpers resolution recommends that States actively promote minority
languages in education, local administration and mass media. 61 If these
rights are not adhered to, the only remedy is political pressure. However,
from a legal point of view, these resolutions are only of marginal
importance.
IV.

CONCLUSION: THE PERSPECTIVE OF LANGUAGE RIGHTS

AS INTERNATIONAL HUMAN RIGHTS

Human rights is a rapidly evolving concept: the content of human
rights is more far-reaching today than it was yesterday, and will probably
be more far-reaching tomorrow than it is today. This fact has caused many
speculations and claims about what is a human right. For some interest
groups and activists, almost everything is a human right. But, from the
legal perspective, can a human right be as Estonian poet Juhan Viiding
(1948-1995) postulated:
Right to be unhappy
Right to be happy

156. See Bruno de Witte, supra note 119 (regarding language rights in European context,
especially in respect to EU); Ferdinando Albanese, Ethnic and Linguistic Minorities in Europe,
11 Y.B. of European Law 313 (1991); Jean-Marie Woehrling, Institutions Europiens et Droits
Linguistiques des Minoritds, in LES MINoRITIS EN EUROPE: DROITS LINGUrIQUES Er DROrrS DE
L'HOMME 509 (Henri Giordan ed., 1992).
157. Albanese, supra note 152, at 323; see also Veiter, supra note 21, at 429.
158. AKERMARK, supra note 13, at 22.
159. See Woehrling, in LES MiNoRITsENEUROPE, supranote 43, at 513.

160. SKUTNABB-KANGAS&PHILLIPSON,supra note 60, at 16-17; see also JAZYKOVYE PRAVA
ETNICHESKICH MENCHYESTV V SFERE OBRAZOVANIJA [In Russian: Language Rights of Ethnic

Minoritiesin the Sphere of Education] 15 (Georgi Khruslov ed., 1994).
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Constitutional right
Right to dreams
Right to reality
Right to poorness of mind
Right to richness of mind
Right to remain unchanged
Right to change
Right to touch one's toys
With the hand. 6 '
For lawyers, human rights should still remain a legal concept, not
merely a moral imperative or wishful thinking. Using the concept of
human rights in an unrealistically broad manner undermines the dignity
and seriousness of human fights as part of international law.'62 When
something is said to be a human right, it must be demonstrated from which
source(s) of international law such a right derives from. Otherwise, we are
at the best talking about a proposal for the development of law (de lege
ferenda), and at the worst about the misuse of the concept of rights, for
example, calling something a "human right" that is a political preference
rather than a right based on universality and international acceptance.
In order to take human rights seriously, these rights must first be
determined. Determining linguistic rights has not been an easy task, since
language is an interdisciplinary phenomenon. From the strictly legal point
of view, this has not always contributed to the clarity of the concept of
international language rights.' In the literature, the existence of certain

161. JORI UDI JA JUHAN VIIDING, KoGUTUD LUULETUSED (Collected Poems) 498 (1998). The
translation of the poem is mine. I admit however that this poem is - as the poems often are untranslatable. This is a lively proof for how every language can transmit the ideas and impressions
in a specific unrepeatable way that makes the cultural heritage of humanity that much richer.
162. In this context, one has to agree with Professor Alston's critique according to which
reason for serious concern with respect to current trends arises not so much from
proliferation of new rights but rather from the haphazard, almost anarchic manner
in which this expansion is being achieved. Indeed, some such rights seem to have
been literally conjured up, in the dictionary sense of being, brought into existence
as if by magic.
Philip Alston, ConjuringUp New Human Rights: A ProposalforQuality Control, 78 AM. J.INT'L.

L. 607, 614 (1984). Professor Tes6n gives his explanation for such tendencies in human rights
literature: "The rhetoric of rights is extremely powerful.... [T]o say that a certain claim is a matter
of right is to give the most powerful moral reasons in favor of that claim. Rights-talk is the heaviest
artillery of our moral arsenal." FERNANDO R. TES6N, supra note 74, at 136 (1998).

163. Adda B. Bozeman has addressed the perils to the integrity of the concepts of "law" and
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language rights as human rights has sometimes just been presupposed. In
order to illustrate this, some of the most eminent proponents of
international language rights have regretted that "it is only speakers of
official languages who enjoy all linguistic human rights." 1"
Another factor has been that it is easy to confuse linguistic rights in
domestic legal systems and linguistic rights under international law.
Different countries have chosen different language policies, as there are
countless linguistic situations. Language legislation in different countries
offers a lot of extremely interesting material for comparison. However,
from the standpoint of international law, it cannot be followed that if
country X has granted certain linguistic rights, such as the status of the
official language to a minority language, that these rights can be claimed
to be human rights with universal applicability. At the least, such a
conclusion must be drawn with extreme cautiousness. Of course, if a
majority of countries granted such rights and expressed the necessary
opinio juris, one can argue the existence of a norm of customary
international law. It is wrong, however to draw universal conclusions from
the laws of States with unique background like Canada or Switzerland.
Unfortunately, it is sometimes difficult to determine whether domestic or
international standards are meant when the appeal to language rights is
made in scientific or political discussions.
The proscriptions of international law can only reach so far as States
are willing to accept. For international lawyers, this has to be one of the
fundamental realities which they must take into account. Otherwise, the
discipline of the law of nations will lose its touch with reality. Such an
unrealistic and illusionist international law would first be no law from a
methodological point of view, and second would be irrelevant to what was
happening in the world.
The "language wars" within the States and between the languages are
comparable with the economic and cultural competition between the
States. The "ukrainizatsija" movement in Ukraine and the desire of
Moldova to re-establish the position of Romanian language within its
territory reflect rather this competition for political power than anything
else.'65 However, just as the international competition in economics and
culture needs certain rules of the game and standards of fairness (see the
practice of WTO), the competition between the languages should not be
"rights" as juristic concepts in the cases when the language of legal symbolization was permitted
to move away from the meanings it had originally held. See ADDA B. BOZEMAN, THE FUTURE OF
LAW IN A MULTICULTURAL WORLD 4 (1971).
164. SKUTNABB-KANGAS, supra note 26, at 2.
165. See Quigley, supra note 140, at 69 (regarding language rights and policies in Moldova).
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left solely to the "invisible hand" of the "market" to regulate. One has to
keep in mind, however, that languages rarely are in equal starting
positions. The minimum standards of language rights in international law
should help to correct this initial inequality and protect the endangered
competitors in weaker position from artificial burdens to the free
development of language communities. Language is connected even more
with the identity and very existence of ethnic groups than the "impersonal"
economic benefits, so that the demand for supportive measures for the
languages in weaker positions should be even more justified.
Language rights have become a part of international human rights law,
but the content of these rights is currently at a relatively primitive stage of
development. Although there have recently been some progressive
developments in Europe, the notion of "language rights" has not found its
place in international instruments of law. As of today, one has to conclude
that from the international legal perspective, language is still to a large
extent a political battlefield and not the object of universally applicable
legal standards. It seems that the phoenix is still in the ashes. The main
reason for this is the reality that States and scholars are still not sure
whether far-reaching norms of international law should be the right tool
for the struggle between languages. The current approach seems to be that
international law can only set minimum standards, and the situations of
linguistic injustice must be fought with the tools of domestic and
international politics.
For the creation of more advanced language rights and for the universal
implementation of existing international language rights, an open
discussion about what goals should be achieved with the international
protection of language rights is needed among States and within the
scholarly community. The main controversy that has to be solved is how
to combine different possible goals of such rights, like international peace,
justice, and language survival, with each other and with the legitimate
concern of multiethnic, and multilingual States about their territorial
integrity and political unity. The further development of individual
language rights must be balanced with the further recognition of the
collective right of linguistic groups to preserve their language.
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